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BOROUGH OF WATCHUNG 

RESOLUTION AUTHORIZING THE BOROUGH OF WATCHUNG MAYOR AND 
CLERK TO SIGN A SETTLEMENT AGREEMENT FIXING THE BOROUGH'S 
AFFORDABLE HOUSING FAIR SHARE OBLIGATION FOR THE PERIOD FROM 1987 
THROUGH 2025 

WHEREAS, on July 2, 2015, the Borough of Watchung filed a declaratory judgment action 
seeking to fix the Borough's affordable housing fair share obligation for the period 1987 
through 2025; and 

WHEREAS, the Borough filed that declaratory judgment action in conformance with the 
New Jersey Supreme Court decision in In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1 (2015) 
(Mount Laurel IV); and 

WHEREAS, "Mount Laurel IV" designated Fair Share Housing Center ("FSHC") as an 
interested party in all declaratory judgment actions seeking to fix municipal affordable 
housing fair share obligations for the period 1987 through 2025; and 

WHEREAS, the Borough and "FSHC" negotiated a Settlement Agreement fixing the 
Borough's affordable housing fair share obligation for the period 1987 through 2025 in the 
form attached; and 

WHEREAS, on May 3, 2018 and May 17, 2018 Marcia Shiffman, P.P. and Mark Healey, 
P.P., the Borough's Professional Planners, made a presentation to the Mayor and Council 
regarding the Borough's Affordable Housing Plan, Settlement Agreement and the zoning 
amendments the Settlement Agreement contemplates; and 

WHEREAS, the contract purchaser and proposed developer of Block 7402, Lots 19.01 
and 19.02 and Block 7403, Lots 5 and 10 ("Property"), BNE Real Estate Group presented 
a concept plan of how the Property would be developed; and 

WHEREAS, the "Property" constitutes the Borough's primary affordable housing 
compliance mechanism; and 

WHEREAS, the Mayor and Council are of the opinion that the Settlement Agreement is 
in the best interest of the residents of the Borough because it eliminates the uncertainty 
and expense of litigation. 

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Council of the Borough of 
Watchung as follows: 

1. That it is in the best interest of the residents of the Borough to enter into the 
Settlement Agreement in the form attached. 

2. That the Borough Mayor and Clerk are hereby authorized to sign the Settlement 
Agreement. 
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3. That the Borough of Watchung's Mayor, Administrator, Clerk, Professional 
Planners and Attorney are authorized to take those steps necessary to effectuate 
the Settlement Agreement. 

4. That this Resolution takes effect immediately upon adoption. 

BE IT FURTHER RESOLVED by the Mayor and Council of the Borough of Watchung that 
a copy of this Resolution and Settlement Agreement be placed on file and available for 
public inspection in the office of the Borough Clerk. 

Attest: 

:':CJ:\; c b,Oo '- l)Q[C,0 r co 
Michelle DeRocco, Clerk 

Date: June 7, 2018 
Index: Misc., Finance Misc. 
C: Thomas E. Atkins, Administrator 

Albert E. Cruz, Attorney 
Marcia Shiffman, Planner 
Mark Healey, Planner 

CERT/FICA TION 

Council 

~~ 
Stephen K. Pote, Mayor 

I, Michelle OeRocco, Municipal Clerk of the Borough of Watchung, 
County of Somerset, State of New Jersey, do hereby cerlify the 
foregoing to be a correct and true copy of a Resolution adopted by 
the Mayor and Council at a meeting held on June 7, 2018. 

Michelle OeRocco, RMC 
Borough Clerk 
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FAIRSHARE 
HOUSING CENTER 

Albert E. Cruz, Esq. 
Difrancesco, Bateman, Kunzman, 
Davis, Lehrer & Flaum, P.C. 
15 Mountain Boulevard 
Warren, New Jersey 07059 

(Revised May 2, 2018) 
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R_ \D'. to\1 \ lo 
Peter J. O'Connor, Esq. 

Kevin D. Walsh, Esq. 
Adam M. Gordon, Esq. 

Loura Smith-Denker, Esq. 
David T. Rammler, Esq. 
Joshua D. Bauers, Esq. 

Re: In the Matter of the Borough of Watchung, County of Somerset, for a 
Judgment of Compliance of its Third Round Housing Element and 

- Fair Share Plan, Docket No. SOM-L-902-15 

Dear Mr. Cruz: 

This letter memorializes the terms of an agreement reached between the Borough of Watchung 
(Watchung), the declaratory judgment plaintiff, and Fair Share Housing Center (FSHC), a 
Supreme Court-designated interested party in this matter in accordance with In re N.J.A.C. 5:96 
and 5:97, 221 N,J. 1, 30 (2015)(Mount Laurel IV) and, through this settlement, a defendant in 
this proceeding. 

Background 
Watchung filed the above-captioned matter on July -2, 2015 seeking a declaration of its 
compliance with the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301 
et seq. in accordance with In re N.J.A.C. 5:96 and 5:97, supra. Through the declaratory 
judgment process, Watchung and FSHC agreed to settle the litigation and to present that 
settlement to the trial court with jurisdiction over this matter to review, recognizing that the 
settlement of Mount Laurel litigation is favored because it avoids delays and the expense of trial 
and results more quickly in the construction of homes for lower-income households. 

Settlement terms 

Watchung and FSHC hereby agree to the following terms: 

1- FSHC agrees that Watchung, through the adoption of a Housing Element and Fair 
Share Plan conforming with the terms of this Agreement (Plan) and through the 
implementation of the Plan and this Agreement, satisfies its obligations under the 
Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301 et seq., for 
the Prior Round (1987-1999) and Third Round (1999-2025). 

2. At this time and at this particular point in the process resulting from the Supreme 
Court's Mount Laurel IV decision, when Third Round fair share obligations have yet 
to be definitively determined, it is appropriate for the parties to arrive at a settiement 
regarding a municipality's Third Round present and prospective need instead Of 
doing so through plenary adjudication of the present and prospective need. 

3, FSHC and Watchung hereby agree that Watchung's affordable housing obligations 
are as follows: 
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Rehabilitation Share (per Kinsey Report1) 

(as adjusted per Paragraph 5 below) 

Prior Round Obligation (pursuant to N.J.A.C. 5:93) 

Third Round (1999-2025) Prospective Need 

30 units 

206 units 

(per Kinsey Report, as adjusted through this Agreement) 396 units 

4. For purposes of this Agreement, the Third Round Prospective Need shall be deemed 
to include the Gap Period Present Need, which is a measure of households formed 
from 1999-2015 that need affordable housing, that was recognized by the Supreme 
Court in In re Declaratory Judgment Actions Filed By Various Municipalities, 227 N.J. 
508 (2017). 

5. Watchung's efforts to meet its present need include the following: a municipally 
sponsored rehabilitation program. This is sufficient to satisfy Watchung's present 
need obligation of 4 units as adjusted through this Agreement. The 4 units are 
based upon a structural conditions survey prepared by the Watchung Construction 
Official in 2015 which is attached as Exhibit A. 

6. As noted above, Watchung has a Prior Round prospective need of 206 units, and 
received a Second Round vacant land adjustment resulting in a 169 unit. Realistic 
Development Potential (RDP). That 169-unit RDP is met through the following 
compliance mechanisms: 

Johnston Drive Group Home (Existing) 3 

Existing Lakeside Villas at Watchung (a/k/a Villa Dominico) 
Age-Restricted Apartments (Existing) 8 

Regional Contribution Agreement to Phillipsburg (Made) 57 

The Point at Watchung (a.k.a. Kings Crossing/Crystal Ridge/Avalon at 
Watchung/The Point at Watchung) Rental Apartments (Existing) 40 

Rental Bonus 43 

Accessory Apartment Program (Proposed) 10 

TomTom Realty (Berlant Somerset Street) Rental Family Apartments 
(Existing) 3 

BNE Real Estate Group [Karka/Philips (Lachs)] Rental Family Apartments 
(Proposed) 5 

TOTAL 169 

1 David N- Kinsey, PhD, PP, FAICP, NEW JERSEY LOW AND MODERATE INCOME HOUSING 
OBLIGATIONS FOR 1999-2025 CALCULATED USING THE NJ COAH PRIOR ROUND (1987,1999) 
METHODOLOGY, May 2016. 
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BALANCE 

UNMET NEED (1987-1999) 

*Unmet Need (1987-1999) 206-169 = 37 
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0 

37* 

Watchung will amend its Accessory Apartments Ordinance to allow accessory 
apartments as permitted uses, as opposed to the current conditional use, in the same 
areas currently permitted. Applications for accessory apartments would entail seeking a 
Zoning Permit from the Zoning Officer to administratively determine whether the 
accessory apartment use is permitted and whether the apartment meets applicable 
building codes, including a separate access. 

7. The municipality, as calculated in that "Vacant Land Inventory·, dated April 2018, 
prepared by Maser Consulting,· P.A. (Marcia R. Shiffman, P.P., AICP, LLA N.J. 
Professional Planners License #02428), attached as Exhibit B, has a Third Round 
realistic development potential (RDP) of 53 units. That RDP will be satisfied as 
follows: 

Brandywine at Mountain Ridge Assisted Living Apartments (Proposed) 2 

Watchung Associates, LLC Apartments (Approved Use Variance) 4 

BNE Real Estate Group (Karka/Philips/Lachs) Rental Apartments (Proposed) 41** 

Rental Bonus 14 

TOTAL 61 

SURPLUS CREDITS to Address Future Obligations and Unmet Need 8 

UNMET NEED (1999-2025)*** 335 

**BNE Real Estate Group totals 46 affordable unit credits. This comprises 5 credits 
included in the Prior Round Obligation and 41 credits included in the Third Round RDP. 

•••unmet Need (1999-2025) 396-(61) = 335 

The RDP of 53 plus the surplus credits of 8 units, subtracted from the Third Round 
obligation of 396 units, results in an unmet need of 335 units. This unmet need of 335 
units and the Prior Round unmet need of 37 units shall be addressed through the 
following mechanisms: 

Watchung-wide Mandatory Set-Aside Ordinance providing that any residential 
development of five (5) or more units that occurs at a density above six (6) units per acre 
arising as a result of a density or use variance or rezoning or approval of a 
redevelopment plan or rehabilitation plan shall be required to provide a minimum 
affordable housing set-aside of 20%, except that the minimum set-aside shall be 15% 
where affordable rental units are provided. This provision does not affect residential 
development on sites that are zoned for inclusionary residential development as part of 
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the Borough's Housing Element and Fair Share Plan, which are subject to the affordable 
housing set-aside requirements set forth in the applicable zoning. A property shall not 
be permitted to be subdivided so as to avoid compliance with this requirement. 

Route 22 Affordable Housing Overlay Zones for multi-family units. The proposed 
Affordable Housing Overlay Zone will encompass the 5-acre Liccardi Ford Tract (Block 
64.02, Lot 3) and the 13.7-acre portion of the Mount Saint Mary Academy Tract (Block. 
64.02, Lot 5) along the northerly side·of US Route 22. The zone would encompass a 
total of 18.7 acres of land. The underlying H-D Highway Development and R-R Rural 
Single-Family Residential zoning within the zone will remain in effect. lnclusionary 
housing will be permitted as a conditional use as apartments for sale or rent The 
permitted residential density would increase to a maximum 14 du/acre for sale units with 
a set-aside of 20% and 18 du/acre for rental units with a set-aside of 15% for affordable 
units. 

Somerset Street/Watchung Avenue Affordable Housing· Overlay Zone for mixed retail 
and residential uses. This overlay zone will encompass the "Triangle" area bounded by 
Watchung Avenue, Somerset Street and Johnston Drive. The overlay zone will permit 
mixed-use development in the form of first floor commercial uses (e.g., retail and/or 
office) and residential uses above. The Borough will conduct a planning study to 
determine the zoning parameters of this overlay zone including use, density and bulk 
requirements. At a · minimum, however, the Somerset Street/Watchung Avenue· 
Affordable Housing Overlay Zone will: permit residential use at a density of at least 6 
units/acre for for-sale units and 10 units/acre for rental units; will require a minimum 
affordable housing set-aside of 20% where the affordable for sale units are provided and 
the set-aside will be 15% where affordable rental units are provided; and will permit such 
mixed-use development only when affordable housing is provided. 

8. Watchung will provide a realistic opportunity for the development of affordable 
housing through the adoption of inclusionary zoning consisting of a total of 230 units, 
including 46 affordable housing units on Block 74.02, Lots 19.01, 19.02, Block 73.04, 
Lots 5, 10 (BNE Real Estate Group) (230/46) 

9. Watchung will provide a realistic opportunity for the development of additional 
affordable housing that will be developed or created through means other than 
inclusionary zoning through amending its Accessory Apartments ordinance as 
discussed in Paragraph 6 above. 

Except for Brandywine at Mountain Ridge Assisted Living Apartments, all affordable 
housing to meet the Third Round RDP will be provided through inclusionary zoning. 

Funding is limited to the rehabilitation and accessory apartments programs, affordability 
assistance and other affordable housing expenses such as administrative and 
affirmative marketing costs. These expenses will be met through the collection of 
development fees and Watchung had, as of February 28, 2018, a balance in its 
Affordable Housing Trust Fund of $845,556.85. 

10. Watchung agrees to require 13% of all units referenced in this Agreement, excepting 
those units that were constructed or granted preliminary or final site plan approval 
prior to July 1, 2008, to be very low income units, with half of the very low income 
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units being available to families. The municipality will comply With those 
requirements as follows: · 

6 (13%) of the 46 affordable units in the BNE Real Estate Group development must 
be very low income family units. 23 (50%) must be very low and low income units. 
The remaining 23 (50%) can be moderate income units. Also, 13% of any affordable 
units created through any development in the mandatory set-aside ordinance to meet 
unmet need and through any development in any of the specific overlay zones to 
meet unmet need will be very low income. 

11. Watchung shall meet its Third Round Prospective Need in accordance with the 
following standards as agreed to by Watchung and FSHC and reflected in Paragraph 
7 above: 

a. Third Round bonuses will be applied in accordance with N.J.A.C. 5:93-
5.15(d). 

b. At least 50 percent of the units addressing the Third Round Prospective Need 
shall be affordable to very-low-income and low-income households with the 
remainder affordable to moderate-income households. 

c. At least 25 percent of the Third Round Prospective Need -shall. be met 
through rental units, including at least half in rental units available to families. 

d. At least half of the· units addressing the Third Round Prospective Need in 
total must be available to families. 

e. Watchung agrees to comply with an age-restricted cap of 25% and to not 
request a waiver of that requirement. This shall be understood to mean that 
in no circumstance may the municipality claim credit toward its fair share 
obligation-for age-restricted units that exceed 25% of all units developed or 
planned to meet its cumulative prior round and third round fair share 
obligation. 

12. Watchung shall add to the list of community and regional organizations in its 
affirmative marketing plan, pursuant to N.J.A,C. 5:80-26.15(f)(5), Fair Share Hol!sing 
Center, the New Jersey State Conference of the NAACP, the Latino Action Network, 
and NORWESCAP, the Supportive Housing Association, and the Central Jersey 
Housing Resource Center, and shall, as part of its regional affirmative marketing 
strategies during its implementation of the affirmative marketing plan, provide notice 
to those organizations of all available affordable housing units. Watchung also 
agrees to require any other entities, including developers or persons or companies 
retained to do affirmative marketing, to comply with this Paragraph 11. 

13. All units shall include the required bedroom distribution, be governed by controls on 
affordability and affirmatively marketed in conformance with the Uniform Housing 
Affordability Controls (UHAC), N.J.A.C. 5:80-26.1 et. §§9.. or any successor 
regulation, with the exception that in lieu of 10 percent of affordable units in rental 
projects being required to be at 35 percent of median income, 13 percent of 
affordable units in such projects shall be required to be at 30 percent of median 
income, and all other applicable law. Watchung as part of its HEFSP shall adopt 
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and/or update appropriate implementing ordinances in conformance with standard 
ordinances and guidelines developed by COAH to ensure that this provision is 
satisfied. Income limits for all units that are part of the Plan required by this 
Agreement and for which income limits are not already established through a federal 
program exempted from the UHAC pursuant to N.J.A.C. 5:80-26.1 shall be updated 
by Watchung annually within 30 days of the publication of determinations of median 
income by the United States Department of Housing and Urban Development (HUD) 
as follows: 

a. Regional income limits shall be established for the region that Watchung is located 
within (i.e. Region 3) based on the median income by household size, which shall be 
established by a regional weighted average of the uncapped Section 8 income limits 
published by HUD. To compute this regional income limit, the HUD determination of 
median county income for a family of 4 is multiplied by the estimated households 
within the county according to the most recent decennial Census. The resulting 
product for each county within the housing region is summed. The sum is divided by 
the estimated total households from the most recent decennial Census in 
Watchung's housing region. This quotient represents the regional weighted average 
of median income for a household of 4. The income limit for a moderate-income unit 
for a household of 4 shall be 80 percent of the regional weighted average median 
income for a family of 4. The income limit for a low-income unit for a household of 4 
shall be 50 percent of the HUD determination of the regional weighted average 
median income for a family of four. The income limit for a very low income unit for a 
household of four shall be 30 percent of the regional weighted average median 
income for a family of four. These income limits shall be adjusted by household size 
based on multipliers used by HUD to adjust median income by household size. In no 
event shall the income limits be less than those for the previous year. 
b. The income limits attached hereto as Exhibit C are the result of applying the 
percentages set forth in paragraph (a) above to HUD's determination of median 
income for FY 2017, and shall be utilized until Watchung updates the income limits 
after HUD has published revised determinations of median income for the next fiscal 
year. 
c.The Regional Asset Limit used in detenmining an applicant's eligibility for affordable 
housing pursuant to N.J.A.C. 5:80-26.16(b)3 shall be calculated by Watchung 
annually by taking the percentage increase of the income limits calculated pursuant 
to paragraph (a) above over the previous year's income limits, and applying the 
same percentage increase to the Regional Asset Limit from the prior year. In no 
event shall the Regional Asset Limit be less than that for the previous year. 
d.Watchung and FSHC agree to request the Superior Court prior to or at the fairness 
hearing in this matter to enter an order implementing this paragraph of this 
Agreement. 

14. All new construction units shall be adaptable in conformance with P.L.2005, 
c.350/N.J.S.A. 52:27D-311 a and -311 b and all other applicable law. 

15. As an essential term of this Agreement, within 180 days of the Superior Court's 
approval of this Agreement, Watchung shall int.roduce and adopt an ordinance or 
ordinances providing for the amendment of Watchung's Affordable Housing 
Ordinance and Zoning Ordinance to implement the tenms of this Agreement and the 
zoning contemplated herein and adopt a Housing Element and Fair Share Plan and 
Spending Plan in conformance with the terms of this Agreement. The Borough will 
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also within that timeframe repeal Section 28-410 titled "O-C" Office 
Business/Conference Center Overlay District of the Revised General Ordinances of 
the Borough of Watchung. 

16. The parties agree that if a decision of a court of competent jurisdiction including 
Somerset CountyNicinage 13 Law Division, Appellate Division and the New Jersey 
Supreme Court, or a determination by an administrative agency responsible for 
implementing the Fair Housing Act, or an action by the New Jersey Legislature, 
would result in a calculation of an obligation for Watchung for the period 1999-2025 
that would be lower by more than twenty (20%) percent than the total prospective 
Third Round need obligation established in this Agreement, and if that calculation is 
memorialized in an unappealable final judgment, Watchung and FSHC shall enter 
into a Consent Order to amend the judgment in this matter to reduce Watchung's fair 
share obligation accordingly. Notwithstanding any such reduction, Watchung shall 
be obligated to adopt a Housing Element and Fair Share Plan that conforms to the 
terms of this Agreement and to implement all compliance mechanisms included in 
this Agreement, including by adopting or leaving in place any site specific zoning 
adopted or relied upon in connection with the Plan adopted pursuant to this 
Agreement; taking all steps necessary to support the development of any 100% 
affordable developments referenced herein; maintaining all mechanisms to address 
unmet need; and otherwise fulfilling fully the fair share obligations as established 
herein. The reduction of Watchung's obligation below that established in this 
Agreement does not provide a basis for seeking leave to amend this Agreement or 
seeking leave to amend an order or judgment pursuant to R. 4:50-1. If Watchung's 
prospective need for the Third Round is reduced, Watchung may carry over any 
resulting extra credits to future rounds in conformance with the then-applicable law. 

17. Watchung shall prepare a Spending Plan within the period referenced above, subject 
to the review of FSHC and approval of the Vicinage 13, Superior Court, and reserves 
the right to seek approval from the Vicinage 13, Superior Court that the expenditures 
of funds contemplated under the Spending Plan constitute "commitment' for 
expenditure pursuant to N.J.S.A. 52:27D-329.2 and -329.3, with the 4-year period for 
expenditure designated pursuant to those provisions beginning to run with the entry 
of a final judgment approving this settlement in accordance with the provisions of In 
re Tp. of Monroe, 442 N.J. Super. 565 (Law Div. 2015) (aff'd 442 N.J. Super. 563). 
On the first anniversary of the execution of this Agreement, which shall be 
established by the date on which it is executed by a representative of Watchung, and 
on every anniversary of that date thereafter through the end of the period of 
protection from litigation referenced in this Agreement, Watchung agrees to provide 
annual reporting of trust fund activity to the New Jersey Department of Community 
Affairs, Council on Affordable Housing, or Local Government Services, or other entity 
designated by the State of New Jersey, with a copy provided to FSHC and posted on 
the municipal website, using forms developed for this purpose by the New Jersey 
Department of Community Affairs, COAH, or Local Government Services. The 
reporting shall include an accounting of all housing trust fund activity, including the 
source and amount of funds collected and the amount and purpose for which any 
funds have been expended. 

18. On the first anniversary of the execution of this Agreement, and every anniversary 
thereafter through the end of this Agreement, Watchung agrees to provide annual 
reporting of the status of all affordable housing activity within the municipality through 
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posting on the municipal website with a copy of such posting provided to FSHC, 
using forms previously developed for this purpose by COAH or any other forms 
endorsed by the Special Master and FSHC. 

19. The Fair Housing Act includes 2 provisions regarding action to be taken by 
Watchung during the ten-year period of protection provided in this Agreement. 
Watchung agrees to comply with those provisions as follows: 

a.For the midpoint realistic opportunity review due on July 1, 2020, as required 
pursuant to N.J.S.A. 52:27D-313, Watchung will post on its municipal website, with a 
copy provided to FSHC, a status report as to its implementation of the Plan and an 
analysis of whether any unbuilt sites or unfulfilled mechanisms continue to present a 
realistic opportunity and whether any mechanisms to meet unmet need should be 
revised or supplemented. Such posting shall invite any interested party to submit 
comments to the municipality, with a copy to FSHC, regarding whether any sites no 
longer present a realistic opportunity and should be replaced and whether any 
mechanisms to meet unmet need should be revised or supplemented. Any 
interested party may by motion request a hearing before the Superior Court 
regarding these issues. 
b.For the review of very low income housing requirements required by N.J.SA. 
52:27D-329.1, within 30 days of the third anniversary of this Agreement, and every 
third year thereafter, Watchung will post on its municipal website, with a · copy 
provided to FSHC, a status report as to its satisfaction of its very low income 
requirements, including the family very low income requirements referenced herein. 
Such posting shall invite any interested party to submit comments to the municipality 
and FSHC on the issue of wheiher the municipality has complied with its very low 
income housing obligation under the terms of this settlement. 

20. FSHC is hereby deemed to have party status in this matter and to have intervened in 
this matter as a defendant without the need to file a motion to intervene or an answer 
or other pleading. The parties to this Agreement agree to request the Superior Court 
to enter an order declaring FSHC is an intervenor, but the absence of such an order 
shall not impact FSHC's rights. 

21. This Agreement must be approved by the Superior Court following a fairness hearing 
as required by Morris Cly. Fair Hous. Council v. Boonton Twp .. 197 N.J. Super. 359, 
367-69 (Law Div. 1984), affd o.b., 209 N.J. Super. 108 (App. Div. 1986); East/West 
Venture v. Borough of Fort Lee, 286 N.J. Super. 311, 328-29 (App. Div. 1996). 
Watchung shall present its planner as a witness at this hearing. FSHC agrees to 
support this Agreement at the fairness hearing. In the event the Superior Court 
approves this proposed settiement, the parties contemplate Watchung will receive. 
"the judicial equivalent of substantive certification and accompanying protection as 
provided under the FHA," as addressed in the Supreme Court's decision in In re 
N.J.A.C. 5:96 & 5:97, 221 N.J. 1, 36 (2015). The "accompanying protection" shall 
remain in effect through July 1, 2025. If this Agreement is rejected by the Superior 
Court at a fairness hearing it shall be null and void. 

22. Watchung agrees to make a donation to FSHC to use for the advancement of 
affordable housing in the amount of $7,500.00 within 30 days of the Superior Court's 
approval of this Agreement pursuant to a duly-noticed fairness hearing. 
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23. If an appeal is filed of the Superior Court's approval or rejection of this Agreement, 
Watchung and FSHC agree to defend the Agreement on appeal, including in 
proceedings before the Superior Court, Appellate Division and New Jersey Supreme 
Court, and to continue to implement the terms of this Agreement if the Agreement is 
approved before the Law Division unless and until an appeal of the Law Division's 
approval is successful, at which point Watchung and FSHC reserve their right to 
rescind any action taken in anticipation of the Law Division's approval. Watchung 
and FSHC shall have an obligation to fulfill the intent and purpose of this Agreement. 

24. This Agreement may be enforced through a motion to enforce litigant's rights or a 
separate action filed in Superior Court, Somerset County. 

25. Unless otherwise specified, it is intended that the provisions of this Agreement are to 
be severable. The validity of any article, section, clause or provision of this 
Agreement shall not affect the validity of the remaining articles, sections, clauses or 
provisions hereof. If any section of this Agreement shall be adjudged by a court to 
be invalid, illegal, or unenforceable in any respect, such determination shall not affect 
the remaining sections. 

26. This Agreement shall be governed by and construed by the laws of the State of New 
Jersey. 

27. This Agreement may not be modified, amended or altered in any way except by a 
writing signed by each of Watchung and FSHC. 

28. This Agreement may be executed in any number of counterparts, each of which shall 
be an original and all of which together shall constitute but one and the same 
Agreement. 

29. Watchung and FSHC acknowledge that each has entered into this Agreement on its 
own volition without coercion or duress after consulting with its counsel, that each 
party is the proper person and possess the authority to sign the Agreement, that this 
Agreement contains the entire understanding of Watchung and FSHC and that there 
are no representations, warranties, covenants or undertakings other than those 
expressly set forth herein. 

30. Each of Watchung and FSHC acknowledge that this Agreement was not drafted by 
any one of them, but was drafted, negotiated and reviewed by them and, therefore, 
the presumption of resolving ambiguities against the drafter shall not apply. Each of 
Watchung and FSHC expressly represents to the other that: (i) it has been 
represented by counsel in connection with negotiating the terms of this Agreement; 
and (ii) it has conferred due authority for execution of this Agreement upon the 
persons executing it. 

31. Any and all Exhibits attached to this Agreement are hereby made a part of this 
Agreement by this reference thereto. Any and all Exhibits now and/or in the future 
are hereby made or will be made a part of this Agreement with prior written approval 
of both Watchung and FSHC. 
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32. This Agreement constitutes the entire Agreement between Watchung and FSHC and 
supersedes all prior oral and written agreements between Watchung and FSHC 
regarding the subject matter hereof except as otherwise provided herein. 

33. No member, official or employee of Watchung shall have any direct or indirect 
interest in this Agreement, nor participate in any decision relating to the Agreement 
which is prohibited by law, absent the need to invoke the rule of necessity. 

34. Anything herein contained to the contrary notwithstanding, the effective date of this 
Agreement shall be the last date upon which Watchung and FSHC have executed 
and delivered this Agreement. 

35. All notices required under this Agreement (Notice[sl) shall be written and shall be 
served upon the respective Watchung and FSHC by certified mail, return receipt 
requested, or by a recognized overnight or by a personal carrier. All Notices shall be 
deemed received upon the date of delivery. Delivery shall be affected as follows, 
subject to change as to the person(s) to be notified and/or their respective addresses 
upon 10 days notice as provided herein: 

TO FSHC: 

TO WATCHUNG: 

WITH A COPY TO THE 
MUNICIPAL CLERK: 

Adam M. Gordon, Esq. 
Fair Share Housing Center 

. 51 0 Park Boulevard 
Cherry Hill, NJ 08002 
Phone: (856) 665-5444 
Telecopier: (856) 663-8182 
E-mail: adamgordon@fairsharehousing.org 

Administrator 
Watchung Municipal Building 
15 Mountain Boulevard 
Watchung, New Jersey 07069 
Phone: (908) 756-0080 
Telecopier: (908) 757-7027 

Clerk 
Watchung Municipal Building 
15 Mountain Boulevard 
Watchung, New Jersey 07069 
Phone: (908) 756-0080 
Telecopier: (908) 757-7027 

Please sign below if these terms are acceptable. 

{Al030471.l} 



clam . Gordon, Esq. 
Counsel for Intervenor/Interested Party 
Fair Share Housing Center 

On behalf of the Borough of Watchung, with the authorization 
of the governing body: 

Stephen K. Pote~~ 
Borough of Watchung Mayor_~---,---------
Dated: ·..::s-u ,,e... 1

1 
;;,.a 1;;? 

{A103047l.1 J 

Michelle DeRocco, RMC 
Clerk 

May 2, 2018 
Page11 
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Jn!r2'9Y~tie>n 
The Borough of Watchung contains 3,867 acres or about 6 square miles located in the northeastern comer of Somerset County, where it adjoins 
Union County. Within Somerset County, Watchung is bordered by Warren Township to the west, and North Plainfield Borough and Green 

Brook Borough to the south. Watchung is also bordered by Union County, including Berkeley Heights Township to the north and Scotch Plains 
Township and the City of Plainfield to the east. The Borough is also bordered to the north and south by the Watchung Mountains. Mountain 
Boulevard and.Valley Rd traverse the entire Borough from southwest to northeast corner. Interstate 78 crosses through the northern corner and 
U.S. Route 22 through the southeast corner of the Borough. 

Watchung is a developed suburban municipality with little vacant land remaining for new development. This is consistent with the 2001 State 
Development and Redevelopment Plan Policy Map (last updated August 18, 2015) designation of the entire Borough as P A2 Suburban Planning 
Area. Environmental constraints affect selective areas in the Borough. Areas containing steep slopes of 15 percent or greater are located along 
the Watchung Mountains at the north and south of the Borough. Wetlands are primarily located in the floodplains along the Stony Brook and 
Green Brook stream corridors. 

Approximately 3 7. 5 percent or 1,451 acres of Watchung are environmentally constrained, including 3 84 acres of wetlands and associated buffers, 
178 acres within the FEMA Special Flood Hazard Area, 360 acres encumbered by riparian buffers, and 872 acres of steep slopes 1• Watchung 
Borough has 92.38 acres of preserved open space owoed by the municipality or County. 

This Vacant Land Inventory is prepared in order to document Watchung Borough's lack of available land capacity, pursuant to N.J.A.C. 5:93-
4.2, the New Jersey Council on Affordable Housing ("COAR") Substantive Rules ("COAH's Rules"). As required by COAH's Rules, the 
Inventory includes the block, lot, address, owoer' s name, touil lot ,acreage and developable Uplands acreage for each property .. Also included in 
this Inventory are the following maps: 

1. Environmental Constraints Map - sh9wing environmentally sensitive lands that shall be excluded from the vacant land inventory, 
pursuant to N.J.A.C. 5:93-4.2(e)2, including the following: 

a. Open water bodies as mapped per NIDEP GIS data. 

1 Environmentally constrained areas do not eqUal total due to overlapping environmental features. 
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b. Freshwater wetlands per NJDEP GIS data. All wetlands were assumed to be of ordinary resource value and were given a 50-foot 
transition area buffer, with the exception of where a site-specific survey was performed. 

c. Pursuant to N.J.A.C. 7:13-4.l(c)2, a 150-foot wide riparian buffer was added along any segment of a stream flowing through an 

area containing Rank 3, 4 & 5 habitat for threatened and endangered species. The NIDEP has verified that the West Branch of 
the Stony Brook requires a 150 feet riparian zone because of documented habitat for threated and endangered species. Riparian 
buffers are shown along the entire length of the West Stony Brook and its tributaries. Also, the portion of the Green Brook to 
the north of Bonnie Burn Road and along the northerly municipal boundary include a 150-foot riparian buffer; the portion to the 
south of Bonnie Bum Road has a SO-foot riparian buffer. 

d. Special Flood Hazard Area ("SFHA") per FEMA Flood Risk Zonll mapping, which includes the AE Zone with I-percent annual 
chance of flood. 

e. Ste~ slopes of 15 percent or greater as determined by USGS topographic contours or actual topographic data where available. 

f. It is noted that there are no longer any Category One ( C 1) streams in Watchung. The Green Brook was reclassified from C 1 to 
FW2-TM. 

2. Existing Land Use Map - showing the existing land uses of Watchung, displayed by the following classifications: vacant, single-family 
residential, apartments, commercial, industrial, parkland, other public property, and semi-public properties; also showing 
environmentally sensitive lands overlay, including wetlands, flood hazard areas, ste~ slopes, and riparian buffers. 

3. Vacant Lands Map - showing the vacant lands identified as developable orundevelopable in accordance with COAH's Second Round 
Rules. 

2jPage 
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.Rrpperti.es l:xcJµ!:J.ed Frorn The Vacant Land Inventory .• s·.t"'.c·.;;,';,,,,·. , .. ·•.. . . . . .. 

This Vacant Land Inventory is prepared in order to document the lack of available land capacity in Watchung. As required by COAH' s Second 
Round Rules (N.J.A.C. 5:93-4.2), the inventory includes the block, lot, address, owner's name, current zone, total lot acreage, total acreage 
suitable for development (uplands) and total acreage unsuitable for development (constraints) for each vacant property based on current Borough 
property tax records (See Vacant Land Inventory in Appendix). 

As provided byN.J.A.C. 5:93-4.2.c, lands meeting certain specified criteria may also be excluded from the Inventory. The following criteria 
were used to further exclude vacant properties from the Inventory: 

• Properties owned by a local govermnent entity that are utilized for a public purpose other than housing; 

• Vacant contiguous publicly or privately-owned parcels where the merged total could not accommodate at least 5 dwelling units at a 

minimum density of 6 units per acre (less thao 0.83 acres); 

• Enviromnentally sensitive laods, which limits the contiguous developable uplaods area to less thao 0.83 acres. 

• Properties that were included in the Prior Round RDP based on the 1997 Vacaot Land Inventory. 
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~;:i¢'13nl And Oe.v.~I 9pable P.rop~rties 

After excluding vacant properties per the exclusion criteria mentioned above, there are 9 properties (considering contiguous vacant parcels as 

one property) remaining in the Borough of Watchung that have a realistic development potential for inclusionary housing. The total developable 
uplands area of these properties is 42.45 acres. Based on the minimum presumptive density of 6 units per acres, the properties can be developed 

with a total of 310 units. Assuming a 20 percent affordable housing set-aside (1 affordable unit for each 5 units), the properties would yield a 
realistic development potential (RDP) of 53 units. 

2 Approved by Zoning Board for 25-unit inclusionacy housing including 4 affordable units. 
3 Property was previously included in the RDP as part of the 201 O vacant land study. It was since been developed with a single-family home but still generates an RDP since it was vacant 

durh1g the Third Round period. 
4 Based on topographic ma.ps for the Borough of Watchung, Somerset County. New Jersey, dated April 29, 1972, prepared by Michael S. Kachorsky & Associates, Civil Engineers, Manville, 

New Jersey. 
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giil_i::ks. & R;eqr~.iiltlon 

According to N.J.A.C. 5:93-4.2_(e)(4), Watchung Borough may reserve up to 3 percent of the total developed and developable acreage (acreage 
oflands not constrained by wetlands, flood hazard areas, or steep slopes) for active municipal recreation and up to 3 percent of the municipality's 
total land area for conservation, parklands and open space. This provision allows Watchung Borough to reserve vacant and developable properties 
for active recreation or conservation, thus excluding the site or sites from the Vacant Land Inventory. 

Active Municipal Recreation 
Based on the Recreation and Open Space Inventory (ROSI)7, the Borough of Watchung currently owns 9 properties for active municipal recreation 
use, with a total unconstrained area of 24.88 acres. 

s Based on property survey, 
6 BNE property is planned as an inclusionary housing development, consisting of 230 apartments of which 46 are affordable units. The Third Round RDP includes 41 units and the 

remaining 5 affordable units address the Prior Round obligation. 
7 NIDEP Green Acres Program, Open Space Database, current as of 6/24/14. ht!:R;f/www.state.Jli.u;-=iide.P[w;eenacres/open~P-,ace.html 
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There are 2,415.85 acres of developable and developed lands (not constrained by wetlands, flood hazard area, riparian buffers or steep slopes) in 
Watchung. The current active recreation properties result in 1.03% of the total developed and developable lands. An additional 47.6 acres of 
land may be reserved for active municipal recreation and excluded from the RDP, provided that any such sites must be designated for recreational 
purposes in the Borough Master Plan. 
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Conservation, Parkland & Open Space 
There are currently 31.56 acres of undeveloped lands held for conservation purposes within the Borough of Watchung. 

In determining the amount ofland which may be designated for conservation, parkland and open space, the amount of existing lands are subtracted 
from 3 percent of Watchung Borough's total land area. The Borough of Watchung contains approximately 3,867 acres within its borders. The 
current conservation properties result in 0.82% of the total land area in Watchung. An additional 84 acres ofland may be reserved for conservation 
and excluded from the RDP, provided that any such sites must 1:ie designated for recreational purposes in the Borough Master Plan. 
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qg1;1p!1JS i9n 

After excluding properties by the specified criteria provided in COAH's Second Round Rules, there are 9 properties ( considering contiguous 
vacant parcels as one property) remaining in Watchung Borough that are vacant and potentially developable for inclusionary hou_sing or have 
been approved for inclusionary housing. As stated in N.J.A.C. 5:93-4.2(f), the presumptive density for these vacant and developable lands is 

assumed at 6 units per acre, and the maximum presumptive set-aside is 20 percent. Accordingly, the properties can be developed with a total of 
310 units, resulting in a realistic development potential (RDP) of 53 units. 

Watchung Borough's Unmet Affordable Housing Need is 1he pre-credited affordable housing obligation minus credits of affordable units. 
Watchung Borough is still required to provide a development strategy that would meet its Unmet Affordable Housing Needs. 
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Borough of Watchung B-A Wetlands, Riparian 
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EXHIBIT C: 2017 INCOME LIMITS 

Prepared by Affordable Housing Profe~sfonals of New Jersey (AHPNJ) -August 2017 

2017 AFFORDABLE HOUSING REGIONAL INCOME LIMITS BY HOUSEHOLD SIZE 
Income llmits not offldaDy adopted by the State of New Jersey. Contact your municipality to see lf applll:able ln your jurisdictlon. Additional information about AHPNJ income limits ·15 posted on AHPNJ.org 

lPerson •1.s Person 2_Person *3 Person 4Person •4.5Person 5Person 
Maxl~ase Regional Asset 6 Person 7Person 8+Person 

Rents*"' Sales*"'* Umit**** 

Region 1 Median $60,271 $64,576 $68,882 $77,492 $86,102 $89,546 $92,990 $99,878 $106,766 $113,655 

Bergen, Hudson, 
Moderate $48,217 $51,661 $55,105 $61,993 $68,882 $71,637 $74,392 $79,903 $85,413 $90,924 
low $30,136 $32,288 $34,441 $38,746 $43,051 $44,773 $46,495 $49,939 $53,383 $56,827 

1.7% 1.99% $166,493 
Passaic and Sussex 

Very Low $18,081 $19,373 $20,664 $23,248 $25,831 $26,864 $27,897 $29,963 $32,030 $34,096 
Region 2 Median $65,953 $70,663 $75,374 $84,796 $94,218 $97,987 $101,755 $109,293 $116,830 $124,368 

Essex, Morris, 
Moderate $52,762 $56,531 $60,299 $67,837 $75,374 $78,389 $81,404 $87,434 $93,464 $99,494 
low $32,976 $35,332 $37,687 $42,398 $47,109 $48,993 $50,878 $54,646 $58,415 $62,184 

1.7% 3.25% $180,756 
Union and Warren 

Very Low $19,786 $21,199 $22,612 $25,439 $28,265 $29,396 $30,527 $32,788 $35,!)49 $37,310 
Region 3 Median $73,780 $79,050 $84,320 $94,860 $105,400 $109,616 $113,832 $122,264 ·$130,696 $139,128 
Hunterdon, Moderate $59,024 $63,240 $67,456 $75,888 $84,320 $87,693 $91,066 $97,811 $104,557 $111,302 

$200,698 Middlesex and low $36,890 $39,525 $42,160 $47,430 $52,700 $54,808 $56,916 $61,132 $65,348 $69,564 
1.7% 0.38% 

Somerset Very Low $22,134 $23,715 $25,296 $28,458 $31,620 $32,885 $34,150 $36,679 $39,209 $41,738 

Reglon4 Median $66,022 $70,738 $75,454 $84,885 $94,317 $98,090 $101,862 $109,408 $116,953 $124,498 

Mercer, Moderate $52,817 $56,590 $60,363 $67,908 $75,454 $78,472 $81,490 $87,526 $93,562 $99,599 
1.7% $177,413 

Monmouth and low $33,011 $35,369 $37,727 $42,443 $47,158 $49,045 $50,931 $54,704 $58,476 $62,249 
1.53% 

Ocean Very low $19,807 $21,221 $22,636 $25,466 $28,295 $29,427 $30,559 $32,822 $35,086 $37,349 

Regions Median $58,240 $62,400 $66,560 $74,880 $83,200 $86,528 $89,856 $96,512 $103,168 $109,824 

Burlington, Moderate $46,592 $49,920 $53,248 $59,904 $66,560 $69,222 $71,885 $77,210 $82,534 $87,859 
1.7% 2.09% $154,194 

Camden and Low $29,120 $31,200 $33,280 $37,440 $41,600 $43,264 $44,928 $48,256 $51,584 $54,912 
Gloucester Very Low $17,472 $18,720 $19,968 $22,464 $24,960 $25,958 $26,957 $28,954 $30,950 $32,947 

Region 6 Median $51,085 $54,734 $58,383 $65,681 $72,979 $75,898 $78,817 $84,655 $90,494 $96,332 

Atlantic, Cape Moderate $40,868 $43,787 $46,706 $52,545 $58,383 $60,718 $63,054 $67,724 $72,395 $77,066 
1.7% 0.00% $136,680 

May, Cumberland, low $25,543 $27,367 $29,192 $32,840 $36,489 $37,949 $39,409 $42,328 $45,247 $48,166 
and Salem Very Low $15,326 $16,420 $17,515 $19,704 $21,894 ·. $22,769 $23,645 $25,397 $27,148 $28,900 

Moderate Income ls between 80 and SO percent c,f the median Income. Low Income ls 50 perce_nt or less of median Income. Very low income Is 30 percent or less of median Income. 

* These columns are for calculatlng the pricing for one, two and three bedroom sale and rental units as per N.J.A.C. 5:8~26.4(a). 

**This .column is used for calculating the pricing for rent increases for units as per NJ.A.C. S:97-9.3. The increase for 2015 was 2.3%, the increase for 2016 was 1.1% and the Increase for 2017 ls 1.7% 
(Consumer price Index for Al! Urban Consumers (CPI-U): Reglons by expenditure category and commodity and servlce group). Landlords who did not Increase rents In 2015 or 2016 may increase 
rent by up to the applicable combined percentage from their last rental Increase for that unit. In no case can rent for any particular apartment be Increased more than one time per year. 

• 0 Thls column is used for calculating the prlclngfor resale increases for units as per NJ.A.C. 5:97-9.3. As per S:97-9.3,(b), The price of owner-occupied low and moderate income units may 
increase annually based on the percentage increase In the! reg!onal median Income llmltfor each housing region. In no event shall the maximum resale price established by the administive agent 
be lower than the last recorded purchase price. 

Low lncome tax credit developments may Increase based on the low Income tax credit regulations. 

•**-' The Regional Asset Limit ls used In determining an apptlcant's ellgibility for affordable housing pursuant to N.J.A.C. 5:80-26.16(b)3. 

Note: Since the Regional Income Limits for Region 6 In 2016 were higher than the 2017 calculatlons, the 2016 income llmltswlll remain ln force for 2017. See N.J.A.C. 5:97-9.2(cJ. 
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